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{ey(b) Referencesto Authoritiesand Other Material. When citing to the record, authorities, or
an other materid, citations must refer to specific pages of the source; passim or Smilar terms may not
be used.

te)(c) Length of Briefs. Thelength of briefsis governed by FRAP 28.1, 32(8)(7), and Circuit Rule
32(a).

tH(d) Briefsfor Intervenors. Therules stated below apply with respect to the brief for an
intervenor in this court. For purposes of thisrule, an intervenor is an interested person who has sought
and obtained the court’ s leave to participate in an aready indituted proceeding.

@ Except by permission or direction of the court, the brief must conform to the brief
lengths set out in Circuit Rule 32(a)(3).

2 The brief must avoid repetition of facts or legd arguments made in the principa
(appelant/petitioner or appellee/respondent) brief, and focus on points not made or adequately
elaborated upon in the principa brief, dthough reevant to the issues before this court.

3 Except as otherwise directed by the court, the brief must be filed in accordance with the
time limitations described in FRAP 29.

4 Intervenors on the same side must join in asingle brief to the extent practicable. This
requirement does not apply to a governmentd entity. (For this purpose, the term “governmenta entity”
includes the United States or an officer or agency thereof, the Didtrict of Columbia, or a State,
Territory, or Commonwesdlth of the United States) Any separate brief for an intervenor must contain a
certificate of counsel plainly stating why the separate brief is necessary. Generdly unacceptable
grounds for the filing of separate briefs include representations that the issues presented require greater
length than these rules dlow (appropriately addressed by a motion to exceed length limits), that counsdl
cannot coordinate their efforts due to geographical dispersion, or that separate presentations were
dlowed in earlier proceedings.

) A reply brief may be filed for an intervenor on the sde of appellant or petitioner at the
time the appelant’ s or petitioner’ sreply brief is due.

fg}(e) Request to Exceed the Limitson the Length of Briefsand for Extension of Time for
Filing.

@ The court disfavors motions to exceed limits on the length of briefs, and motions to
extend the time for filing briefs, such motions will be granted only for extraordinarily compelling reasons



2 A moation to exceed the limits on length of briefs or to extend the filing time for a brief
must be filed at least 10 cdendar days before the main briefs are due to befiled, and at least 5 calendar
days before areply brief is dueto befiled.

3 Before filing amoation to exceed the limits on length of briefs, or to extend the time for
filing, counsd for the moving party must attempt to obtain the consent of other counsdl. If consent is not
obtained, counsdl for the moving party must attempt to inquire whether an opposition or other form of
response will befiled. In the opening paragraph of any such motion, counsd must recite the position
taken by other counsdl in response to these inquiries, or the efforts made to obtain responses.

If other counsel have stated an intention to file an opposition or other response, or have not
been reached after reasonable effort, counsd for the moving party must serve the motion by hand, or if
such sarvice is not feesible, by giving other counsdl telephone notice of the filing and serving the motion
by the most expeditious form of service. If counsd isunable to effect service by hand or telephone
notice at the time of filing, the opening paragraph of the motion must recite the efforts made to do so.

4 Submisson of amotion to exceed the limits on length of briefs or extend the filing time
for abrief does not tall the time for compliance with filing requirements. Movantswill be expected to
meset dl filing requirements in the absence of an order granting awaiver.

hy(f) Citation of Supplemental Authorities. After briefing has been completed, a party may file
an origina and 4 copies of aletter pursuant to FRAP 28()).

See a0 Circuit Rule 28.1 (Cross-Appeds), Circuit Rule 29 (Brief of an Amicus Curiae),
Circuit Rule 32.1 (Citing Judicia Dispogtions), and Circuit Rule 47.1 (Matters under Sedl).



Rule 32.1. Citing Judicial Dispositions

(a) Citation Permitted. A court may not prohibit or restrict the citation of federd judicia opinions,
orders, judgments, or other written digpositions that have been:

(i) designated as*“unpublished,” “not for publication,” *“non-precedentid,” “not precedent,” or
the like; and

(i) issued on or after January 1, 2007.

(b) Copies Required. If aparty citesafederd judicid opinion, order, judgment, or other written
disposition that is not available in a publicly accessible eectronic database, the party must file and serve
acopy of that opinion, order, judgment, or disposition with the brief or other paper in which it is cited.

Circuit Rule 32.1
Citing Judicial Dispositions

@ Citation to Published Opinion and to Statute. Citations to decisons of this court must be to
the Federa Reporter. Dual or paralld citation of casesisnot required. Citations of state court
decisonsincluded in the Nationa Reporter System must be to that system in both the text and the table
of authorities. Citationsto dl federd statutes, including those statutes gpplicable to the Didrict of
Columbia, must refer to the current officid code or its supplement, or if thereis no current officia code,
to a current unofficid code or its supplement. Citation to the officid sesson lawsis not required unless
there is no code citation.

(b) Citation to Unpublished Dispositions.
1) Unpublished Dispositions of this Court.

(A) Unpublished dispositions entered before January 1, 2002. Unpublished
orders or judgments of this court, including explanatory memoranda and sedled dispositions, entered
before January 1, 2002, are not to be cited as precedent. Counsel may refer to an unpublished
disposition, however, when the binding (i.e., the resjudicata or law of the case) or preclusive effect of
the digposition, rather than its quality as precedent, isrelevant.

(B) Unpublished dispositions entered on or after January 1, 2002. All
unpublished orders or judgments of this court, including explanatory memoranda (but not including
sedled digpositions), entered on or after January 1, 2002, may be cited as precedent. Counsel should
review the criteria governing published and unpublished opinionsin Circuit Rule 36, in connection with
reliance upon unpublished dispostions of this court.



2 Unpublished Opinions of Other Courts. Unpublished dispositions of other courts of
appeals and digtrict courts entered before January 1, 2007, may be cited when the binding (i.e., the res
judicata or law of the case) or preclusive effect of the digpogtionisreevant. Otherwise, unpublished
dispositions of other courts of gppedls entered before January 1, 2007, may be cited only under the
circumstances and for the purposes permitted by the court issuing the disposition, and unpublished
dispositions of digtrict courts entered before that date may not be cited. Unpublished dispositions of
other federal courts entered on or after January 1, 2007, may be cited in accordance with FRAP 32.1.

3 Procedures Gover ning Citation to Unpublished Dispositions. A copy of each
unpublished dispogtion cited in abrief that is not available in apublicly accessible dectronic database
must be included in an appropriately labeed addendum to the brief. The addendum may be bound
together with the brief, but separated from the body of the brief (and from any other addendum) by a
digtinctly colored separation page. If the addendum is bound separately, it must be filed and served
concurrently with, and in the same number of copies as, the brief itsdf.



Circuit Rule 29
Brief of an Amicus Curiae
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See Circuit Rule 28(ed) (Brief for Intervenors), and Circuit Rule 34(e) (Participationin Ord
Argument by Amici Curiae).



Circuit Rule 36

Decisions of the Court; Opinions and Abbreviated Dispositions
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(0 Unpublished Opinions.
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(2) While unpublished erders-aneHtdgments dispostions may be cited to the court in
accordance with FRAP 32.1 and Circuit Rule 28te}th{B) 32.1(b)(1), apand’s decison to issue an
unpublished disposition means that the pane sees no precedentid vaue in that disposition.
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IX. BRIEFSAND APPENDIX

A. BRIEFS
(See Fed. R. App. P. 28-32; D.C. Cir. Rules 25, 28-3232.1)
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8. Contents
(SeeFed. R. App. P. 28; D.C. Cir. Rule 28; Fed. R. App. P. 32.1; D.C. Cir. Rule
32.1)
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Citation requirements for briefs are set out in FRAP 32.1 and Circuit Rule 28tby 32.1. Counsdl
mugt cite D.C. Circuit decisonsto the Federad Reporter and state court decisonsto the Nationd
Reporter System. Pardld citationsto the U.S. App. D.C. for D.C. Circuit decisions are not required.
All federd statutes, including those gpplicable to the Didtrict of Columbia, must be cited by the current
officid code or its supplement, or, if thereis no current officia code, to the current unofficid code or its
supplement. Citation to the officia sesson lawsis not required unlessthere is no code citation. When
citing to the record, authorities, or any other materid, citations must refer to specific pages of the
source; passim or Smilar terms may not be used.

At-thed npubllshed orders, judgments, seded epHens
dlspostlons or expl anatory memoranda entered by this Court before that-date January 1, 2002, may

not be cited as precedent. €etnsetmay-refer-teo-aAn unpublished dispostion wher-arguingthettthes
may, however, be cited for itsres judicata, law of the case, or preclusive effect; but-ret-foritseffect-as

pfeeedeﬁt—dJ—tUnpubllshed dlspostl ons of the D C Circui t—prevrded—tkmedaaesﬂeﬁs—w&eentered
by-the-Court on or after January 1, 2002, may be cited as precedent. Unpublished dispositionsinclude

any order, judgment, explanatory memorandum, or other digposition, including interlocutory rulings and
summary orders (but not sealed dispositions). (As before, eotnse-may-aso-ette an unpublished
disposition of this Court may dways be cited for its wher-argting-thattthes res judicata, law of the
case, or preclusive effect.)

CounseHmay-also-eite-dUnpublished dispostions of other federal courts ef-appeats-and-district
eotrts entered before January 1, 2007, may be cited where they are relevant for purposes of res

judicata, law of the case, or their preclusve effect. Otherwise, unpublished epiftens dispositions of
other courts of appedals entered before January 1, 2007, may be cited only in the circumstances and for
the purposes alowed by the court issuing the disposition, and unpublished dispositions of digtrict courts



entered before that date may not be cited. Unpublished dispositions of other federal courts entered on
or after January 1, 2007, may be cited in accordance with FRAP 32.1.

If eotrset-etteto unpublished dispositions tnRderRute-28(€),eounse cited in a brief are not
avalablein apublicly accessble dectronic database, acopy of each must be mduded inan
appropriately |abeled addendum to the brief a€opy 3 - i
addendum may be bound together with the brief, but it should be separated from the body of the brief
and any other addendum by a distinctly colored separation page. If the addendum is bound separately,
eounsat it mus be filed and served # concurrently with, and in the same number of copies as, the brief
itA=f.

It isimportant to understand beth-th Aifrear i d - W
important caveeat in connection with reliance upon unpubllshed dISpOSItI ons of this court For example,
counsel are rew permitted to argue that an unpublished disposition is binding precedent on a particular
issue; they may aso argue that an unpublished digposition establishes an intra-circuit conflict in decisons
warranting arehearing en banc. On the other hand, counsdl are reminded that the Court's decision to
issue an unpublished disposition means that the Court sees no precedentia vaue in that dispostion.
See D.C. Cir. Rule 36(c)(2). Indeed, unpublished dispositions contain language to that very effect.
Thus, counsd should recognize that the Court believes its published precedents aready establish and
adequately explain the legd principles applied in the unpublished dispostion, and that thereis
accordingly no need for counsd to base their arguments on unpublished dispositions. (See generally
Circuit Rule 36, which sets out the criteriafor published and unpublished opinions.)

Counsdl should avoid use of designations such as"appdlant” and "appellee” In the interest of
clarity, it is preferable to use the designations in the court or agency below, the actud names of the
parties, or terms descriptive of them, such as "the employee.”

The excessive use of footnotes dso should be avoided. The Court prefers that substantive
arguments not be made in footnotes. Footnotes should be used primarily for citations.

Findly, counsd may not refer this Court to sections of pleadings filed in the digtrict court to
support those contentions upon which it relies on gpped in lieu of addressing such argumentsin the
brief.

9. Citation of Supplemental Authorities
(SeeFed. R. App. P. 28(j); D.C. Cir. Rule 28{g)(f).)

When pertinent and significant authorities come to a party's attention after briefing or ora
argument but before decison, a party may promptly advise the Clerk by letter, limited to 350 words,
with copiesto al other parties as provided in Federal Rule of Appellate Procedure 28(j). Other parties
may file aresponse to the letter, but any response must be smilarly limited.



XIl. MAKING THE DECISION

A. ForMsoOF DEcCISION
(SeeFed. R. App. P. 32.1, 36; D.C. Cir. Rule 32.1, 36.)

Four possible forms for disposing of cases that have been considered by a merits pand are
currently used: a published signed opinion, apublished per curiam opinion, an unpublished judgment
or order with memorandum, and a judgment or order without memorandum. Thefirgt two forms are
familiar to dl attorneys. An unpublished judgment or order with memorandum is addressed primarily to
those immediatdly concerned with the case. The memorandum usudly isfarly brief, aing only the
facts and law necessary for an understanding of the Court's decison. A judgment or order without
memorandum indicates affirmance or reversd, or grant or denid of a petition for review, with a brief
explanation, such as citation of a governing precedent. With the exception of orders filed under sedl
and some scheduling orders generated by the Court's docketing system, all orders and judgments,
including Clerk's orders, issued on or after June 1, 2001, are available over the Internet via PACER,
the Judiciary's dectronic public access service. A small "image" icon appears next to the docket entry
for any order or judgment that can be viewed online. The date of issuanceisaso alink to theimagefile
(in PDF format). A PACER account isrequired (available from the PACER Service Center), and a
per page fee applies. The PACER Service Center can be accessed through alink at the Court's web
Ste, www.cadc.uscour ts.gov.

Circuit Rule 36(8)(2) sets out the criteria the Court employs in determining whether to publish
an opinion. The Court's policy isto publish an opinion or memorandum if it meets one or more of the
fallowing criteriac (1) the opinion resolves a subgtantia issue of first impression generdly or an issue
presented for the first time in this Court; (2) the opinion dters, modifies, or Sgnificantly clarifiesarule of
law previoudy announced by the Court; (3) the opinion calls atention to an existing rule of law that
gppears to have been generdly overlooked; (4) the opinion criticizes or questions existing law; (5) the
opinion resolves a conflict in decisons within the Circuit or creates a conflict with another circuit; (6) the
opinion reverses a published digtrict court or agency decison, or afirmsit on grounds different from
those in a published opinion of the digtrict court; or (7) the opinion warrants publication in light of other
factorsthat giveit generd public interest.

An unpublished eptrten disposition will be used where the Court's efspesitton decision does not
satisfy the criteriafor publication under Circuit Rule 36(a). Citation of unpublished epirions
dispostions isgoverned by FRAP 32.1 and Circuit Rule 28¢e} 32.1(b). Although Circuit Rule 28(€)
32.1(b)(1) wilt permits citation, as precedent, of unpublished epiatenrs dispositions of this Court issued
on or after January 1, 2002, Circuit Rule 36(c)(2) makes clear that the Court's decison to issue an
unpublished disposition means that the Court sees no precedentia vaue in that dispogtion, i.e., the
order or judgment does not add anything to the body of law dready established and explained in the
Court's published precedents.



